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1. ABSTRACT
This paper highlights the options for a path forward to establish an Indigenous Economic
Water Fund (IEWF) through acquisition of water entitlements1 by indigenous people in
systems where the consumptive pool is fully allocated. The water allocation that comes from
indigenous holdings in the consumptive pool is an important mechanism for enabling
Indigenous communities to achieve economic development and as such is a legitimate
strategy for ‘Closing the Gap’. The proposed path forward requires action and support from
indigenous people:


establish a body to champion the IEWF strategy and hold water entitlements;



develop a strategy based on governing principles of defining the gap to be closed
and relate it to key elements of water entitlements i.e. location, volume, purpose
and control; and



do the feasibility:
 identify currently held water entitlements and desired water entitlements
 gather support (lobbying government etc);
 facilitate appropriate governance around holding water entitlements;
 consider acquisition of water entitlements options to deliver water allocation; and
 identify necessary management and infrastructure capacity to facilitate
management of, access to and use of water allocation by indigenous Australians.

2. BACKGROUND
2.1.

National Water Initiative
The Intergovernmental Agreement on a National Water Initiative (NWI) recognises the
need for indigenous access to water to optimise a range of outcomes that include
economic, social and other public benefit outcomes.
Optimisation of economic, social and environmental outcomes through water reform
is the stated objective of the NWI under paragraph 23 of the NWI. The measure of
success is the resulting nationally-compatible, market regulatory and planning based
system of managing surface and groundwater resources for rural and urban use that
optimises economic, social and environmental outcomes by achieving the following
(excerpted from the complete list as relevant to this paper):
i)

1

Clear and nationally-compatible characteristics for secure water access
entitlements

The term water entitlements as used in this paper means both water access entitlements as defined in the NWI
and irrigation rights that devolve contractually from a bulk water access entitlement.
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Statutory provision for environmental and other public benefit outcomes...(In
the glossary to the NWI other public benefit is further defined to include
indigenous and cultural values)

A key element of the NWI is defined to be establishing water access entitlements and
planning frameworks. An agreed outcome of establishing water access entitlements
and planning frameworks under paragraph 25 (ix) of the NWI is, that once initiated,
each state and territory’s water access entitlements and planning frameworks will:
ix)

recognise indigenous needs in relation to water access and management

The phrase indigenous needs is not further defined and should be given its full plain
English meaning. In this context indigenous needs include without limitation public
health, environmental, economic, cultural, social, spiritual and customary needs.
Paragraph 52 of the NWI establishes that that the signatory states will provide for
indigenous access to water resources through planning processes. Paragraph 53
expands to note that planning processes will take into account the possible existence
of native title.
2.2.

Water for economic benefit
A mechanism to recognise indigenous needs under paragraph 25 of the NWI and
achieve the optimisation of economic, social and public benefit outcomes under
paragraph 23 of the NWI is necessarily based on engagement with the water market
and water access entitlements as well as water planning. Where water resources are
not fully allocated water planning can allocate water to recognising indigenous needs,
however where water planning cannot address indigenous needs, access by
indigenous people to the consumptive pool may be the only option available.
The holder of a water entitlement effectively holds an ongoing licence to a share of a
particular consumptive pool of water. The water allocation (physical water) that is
allocated to the water entitlement in a water year may then be put to a consumptive
use for private benefit.2 It is important to note that any form of benefit, including

2

Schedule B(i) of the NWI defines the following terms

water access entitlement – a perpetual or ongoing entitlement to exclusive access to a share of water from a
specified consumptive pool as defined in the relevant water plan
water allocation – the specific volume of water allocated to water access entitlements in a given season, defined
according to rules established in the relevant water plan
consumptive pool – the amount of water resource that can be made available for consumptive use in a given water
system under the rules of the relevant plan
consumptive use – use of water for private benefit consumptive purposes including irrigation, industry, urban and
stock and domestic use.
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economic benefit, does not arise with the holding of the water entitlement but rather
by using the water allocation that attributes to the water entitlement.
2.3.

Closing the Gap
Access to water from the consumptive pool can be an important component of the
broader platform to help indigenous people to generate economic development and is
therefore a legitimate strategy to ‘close the gap’.
The Indigenous Economic Development Strategy 2011–2018 establishes the Australian
Government policy framework that aims to support the increased personal and
economic wellbeing of Indigenous Australians through greater participation in the
economy. It focuses on five priorities to improve the prosperity of Indigenous
Australians:

2.4.



strengthen foundations to create an environment that supports economic
development;



invest in education;



encourage participation and improve access to skills development and jobs;



support the growth of Indigenous business and entrepreneurship; and



assist individuals and communities to achieve financial security and
independence by increasing their ability to identify, build and make the most of
economic assets.

Water reform agenda
Whilst water for indigenous Australians is included in the current water reform agenda
it is clear that outcomes in relation to indigenous water access are significantly less
evolved than other outcomes identified in the NWI (such as the defined environmental
outcomes of maintaining ecosystem function, biodiversity, water quality and river
health targets).
The Closing the Gap strategy provides a timetable and a tool to change the pace of
legislative and regulatory reform under the NWI. Delaying the elevation of indigenous
rights to water for economic development on the water reform agenda will impede
the effectiveness of water as a tool for improving the personal and economic wellbeing
of Indigenous Australians.
Time is particularly critical to the prioritisation of policies supporting indigenous
economic water in the over allocated southern systems of the Murray Darling Basin,
where significant government activity is occurring in relation to environmental
outcomes.
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Where does an IEWF sit within the broader context of access to water for indigenous
people?
The IEWF is not intended to be the sole source of water for indigenous people. Water
as a policy tool for addressing indigenous access to water must recognise that whilst
environmental, economic, cultural, social, spiritual and customary aspects of water
form an inseparable whole the legal basis for access to that water must be founded on
a mix of planned cultural and environmental allocations of water and water from the
consumptive pool.
Simply as recommend by the FPWEC: The development and implementation of every
water plan must engage relevant Indigenous representation to determine the cultural
assets and the water requirements for those assets for that plan area.
Water from the consumptive pool is recognised by the FPWEC as an important
mechanism for enabling Indigenous communities to achieve economic development
and as such is a legitimate strategy for ‘Closing the Gap’ agenda. This options paper is
tasked with examining how indigenous people can access the consumptive pool for
private benefit in fully allocated systems.
A Strategic Indigenous Reserve (SIR) is supported by the North Australian Indigenous
Land and Sea Management Alliance (NAILSMA) through its Indigenous Water Policy
Working Group. That group has recognised that the IEWF policy may apply in one of
the northern catchments where the catchment is fully allocated i.e. the relevance of
the IEWF to indigenous people in Katherine has been recognised by NAILSMA.

3. PATH TOWARDS AN IEWF
In fully allocated systems, where current planning process are constrained from granting
indigenous people access to the consumptive pool for consumptive use water entitlements
should be acquired by an IEWF. Since the introduction on the Cap on Diversions in the
Murray-Darling Basin, access to water can only be obtained by using water more efficiently
or by purchasing water from existing holders. A similar logic was applied to water
entitlements bought to benefit the environment under the MDBA’s TLM purchase and under
the Commonwealth’s Restoring the Basin program.
The key purpose of the IEWF is economic development as distinct from indigenous cultural
and environmental water that should be set out in planning process. The IEWF is not an
alternative to addressing access to cultural and customary water but an additional policy to
improve the economic lives of indigenous people.
The goal of the IEWF is to purchase water entitlements so that the water allocated to them
can be used by indigenous people for the economic benefit of indigenous people. This will
improve indigenous peoples well being and prosperity.
Given where we sit in the Australian water reform context and the current policies around
‘closing the gap’ time is critical in enshrining access to the consumptive pool as a tool of

IEWF Options Paper
FPWEC
Dated 20 April 2012

7/15

economic development for indigenous people. The opportunity exists now to establish an
IEWF in fully allocated systems to supplement the SIR policy. Given current water reform
activity and the seven year timeframe of the Closing the Gap strategy, we recommend that
indigenous Australians consider establishing a body to urgently champion the IEWF strategy.
The proposed path forward for consideration by indigenous Australians is to:


establish a body to champion the IEWF strategy and hold water entitlements;



develop a strategy based on governing principles of defining the gap to be closed and
relate it to the key elements of water entitlements i.e. location, volume, purpose and
control;



do the feasibility studies (identify currently held water entitlements and desired
water entitlements) and gather support (lobbying etc);



agree the governance around holding water entitlements;



acquire water entitlements to deliver water allocation; and



build the necessary management and infrastructure capacity to facilitate
management of, access to and use of the water allocation by indigenous Australians.

4. IEWF CHAMPION
4.1.

What will the IEWF Champion do?
It is proposed to indigenous people that a body be allocated the role of champion for
the IEWF strategy to champion the dialogue around the IEWF and hold water
entitlements3 at least in the interim period while indigenous people make longer term
decisions regarding control, management, use and access to economic water.
The suggested function of the champion is to:
Lobby and gather support for the IEWF both from within the indigenous community
and from the broader Australian community by:

3



consulting with the indigenous community in relation to their vision for the
IEWF;



consulting with the indigenous community in relation to management of,
access to and use of water allocation;



consulting with potential economic development partners;



lobbying private philanthropic bodies and corporate; and



lobbying state and federal government agencies.

Either as an interim holder or as the final holder depending on policy developed from consultation with
indigenous people.
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Build the capacity of indigenous people to manage and access water for economic
benefit by:


assisting with identifying and building the necessary infrastructure to use the
water;



fostering the development of indigenous management capacity to enable
indigenous people to benefit from the IEWF; and



creating a timeline and process to hand over management of water allocation
use and access to local people i.e. build capacity to facilitate community based
water allocation management.

Promote a flying start to ensure that the IEWF is promoted up the water reform
agenda by:


setting the strategic direction for the IEWF and its role within a broader
Australian context for ‘closing the gap’;



conducting a feasibility process that defines in detail the necessary inputs and
steps towards an IEWF;



managing the initial acquisition process for water access entitlements that will
comprise the IEWF; and



holding any water access entitlements that form the IEWF for the benefit of
indigenous people according to the agreed longer term outcomes.

Set up the IEWF by:

4.2.



establishing the necessary administrative team and engage relevant
consultants; and



doing the initial governance work such as establishing funds management
protocols; accounting; tax and legals.

Who will be the IEWF Champion?
Indigenous people will need to determine the nature of the body that will champion
the IEWF.
Fundamentally key decisions need to be made in relation to the IEWF champion that
require community consideration and support:
 Is the IEWF champion a new body or is the champion role allocated to an
existing body?
Existing indigenous bodies that come to mind include the following; however, this
options paper does not extend as far as assessing the suitability of any of the
nominated entities as the IEWF champion.
 NAILSMA North Australian Indigenous Land and Sea Management Alliance
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 IBA Indigenous Business Australia
 ILC Indigenous Land Corporation
 MLDRIN Murray Lower Darling Rivers Indigenous Nations
 NBAN northern basin aboriginal nations
 NSWALC NSW Aboriginal Land Council
 Is the champion an interim champion or is it the holder of water entitlements
that will form the IEWF?
Indigenous people may select a two stage process i.e. establish an interim body
as the IEWF champion to get started while consultation occurs around the form
of the final holder of water entitlements.
 At what level will the IEWF champion will operate and best represent indigenous
people?
 National
 State
 Regional
 Catchment
 Local
5. STRATEGY “DEFINE THE GAP”
The Indigenous Economic Development Strategy 2011–2018 five priorities to improve
the prosperity of Indigenous Australians may be distilled into two key concepts:


ensuring that indigenous Australians have access to economic assets; and



building indigenous capacity to benefit from those assets.

The IEWF champion’s first and most critical step is to develop a strategy that is
endorsed by indigenous people wherein indigenous access to water is recognised as a
legitimate tool to close the gap. The IEWF strategy will need to address the nature of
activities that generate economic benefit to help communities grow, according to
defined performance indicators and an agreed evaluation strategy.
Further the IEWF strategy must consider the nature of water entitlements as an asset
class and how water entitlements as an asset class will generate economic benefit. The
core strategy must be linked to the fundamental defining characteristics of water
entitlements:


Location;
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Purpose;



Volume; and



Control.
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Location
Water is linked to the water source from which it derives. The IEWF strategy must
therefore be framed to allow for water holding targets relevant to each water system
or catchment. Whilst a national policy may be developed the implementation of that
policy should have regard to the realities of catchments and the indigenous people
who live there.
The IEWF should acquire water entitlements in locations where water entitlements will
provide economic benefit to indigenous people and where the SIR policy cannot be
applied due to system constraints? Water entitlements are linked to a water source or
location. Whether ground water or surface water they are effectively located in an
aquifer, lake, river or creek. The strategy must define the systems or catchments
where water entitlements need to be acquired to either supplement existing water
entitlements held or to create a water entitlement holding in that system or
catchment for the benefit of Aboriginal people taking into account:

5.2.



Where are indigenous people? In establishing the IEWF strategy the location of
indigenous people in relation to water sources is fundamental and a key when
considering localised benefits to local people.



Which water systems are fully allocated? The IEWH should not acquire water
entitlements where the SIR policy will provide water entitlements for the
economic benefit of indigenous people through the planning process. It would
be a waste of valuable resources to purchase water entitlements where a water
source is not fully allocated and there is the legislative means to provide water
entitlements through the planning process.



Is the water entitlement to be acquired the most cost effective? Location
impacts on the cost effectiveness of acquisition of water entitlements. Price
modelling should identify the most cost effective water entitlements to be
acquired to benefit indigenous people in each defined location having regard to
the range of possible trades both within the water source and into that water
source from connected water sources.

Purpose
Holding water entitlements gives the holder of the water entitlement access to the
consumptive pool for a defined consumptive use and with a defined reliability or
security of supply. The IEWF strategy must define the consumptive use or uses in a
location that will provide the optimal cultural and economic benefit to the indigenous
people in that location.
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The NWI definition of consumptive use includes the use of water for private benefit
consumptive purposes including irrigation, industry, urban and stock and domestic use.
This has largely been reflected in the water planning legislation of each of the states
and territories.
The IEWF should not be used to provide human needs water as human needs water
should be available to all Australians as a priority to other consumptive uses. It should
be recognised that indigenous access to water from the consumptive pool for stock
and domestic purposes is more fundamental than economic development and is an
intrinsic right to be met irrespective of all other uses.
Having regard to any current indigenous holdings in a catchment, other than stock and
domestic, the IEWF strategy should identify which consumptive uses will provide the
optimal private benefit (cultural and economic) to the indigenous people in that
catchment by identifying the range of cultural and commercial applications that exist
for water in a location and then considering the following hierarchy:

5.3.



What water entitlements (noting purpose and security) are already held by
local indigenous people (i.e. create a national register of current water assets)?



What provision has been made for cultural, economic and other indigenous
purposes outside of the consumptive pool?



Which purposes would benefit local people or existing indigenous businesses
now?



Which purposes would benefit local people or the establishment of indigenous
businesses in the future where infrastructure is developed and/or other
capacity building measures are implemented?



Which purposes would generate income or capacity building via partnerships
with non indigenous businesses?



Which purposes may generate passive income by selling water allocation or
term transferring water entitlements (e.g. leasing water to a mine for the life of
the mine i.e. rental returns over a defined number of years)?

Volume
In terms of a national target the simple question is what is required to close the gap
i.e. increase wealth and what does this translate to in relation to water entitlements as
a component of the broader strategy for ‘closing the gap’.
Whilst a national target may be set for the volume of water entitlements required to
close the gap and increase the wealth of indigenous Australians, the following
considerations should be considered on a catchment by catchment basis (this does not
preclude an even more localised approach where an assessment occurs at a sub
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catchment level and in some catchments this may be required having regard to the
location of indigenous people):

5.4.



What is the current volume of water entitlements held by indigenous people in
each purpose category in each catchment?



Having regard to the strategy around purpose what should be the target
volume for each purpose in each catchment?

Control
The holder of a water entitlement need not be involved in the management of the
water allocation that attributes to the water entitlement in each water year. This
means that it is possible to have a water entitlement holder that has a very different
role to a water allocation manager.
Fundamental to the IEWF strategy are decisions by indigenous people around how the
IEWF will hold water entitlements and how the allocation of water will be used so as to
maximise the economic benefit to indigenous people. Decisions need to be made at
the right level having regard to the type of decision. It is open to consider that the
holder of the water entitlements in the IEWF (water entitlement holder) may be a
national body but that management decisions in relation to access to and use of water
are made at a local or catchment level by that location’s allocation manager.

6. FEASIBILITY
Once a strategic direction has been established the IEWF champion should develop the
strategy by conducting a feasibility process.
6.1.

Feasibility – water entitlement record
The feasibility process should identify what water entitlements (noting location,
purpose, volume and control) are currently held by indigenous Australians and create a
record of those water entitlements.
The IEWF champion should then consider and record what water entitlements should
be acquired to form part of the IEWF. This should be conducted in conjunction with a
similar process for the SIR and include in broad terms research to create an IEWF
shopping list that defines the proposed IEWF holding within the broader context of the
SIR by identifying:


fully allocated catchments where indigenous people live to define locations;



existing indigenous businesses opportunities to define purpose;



future indigenous businesses opportunities define purpose;



potential non indigenous businesses partnership opportunities to generate
income or capacity building define purpose;
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potential passive income opportunities that involve selling water allocation or
term transferring water entitlements define purpose; and



volumes required for each purpose in each location.

Feasibility – acquisition methodology
Based on the water entitlement record that defines the scope of the IEWF, the IEWF
champion should develop a value for money acquisition process that:


identifies opportunities where water entitlements could should be traded into
a fully allocated system from the SIR in an under allocated system;



accesses up to date market information and price modelling (may be able to
access CEWH price modelling);



is conducted within a governance structure that meets both government
funding and philanthropic backers requirements; and



allows for gifts.

A range of funding models exist for the acquisition process and it is suggested that the
adopted acquisition program for the IEWF accommodate all options:


Government buyback:
Similar to the environmental water purchase funded under the
Commonwealth’s Water for the Future.



Philanthropic buyback:
Private funding by philanthropic organisations.



Self funded buyback:
Funding from indigenous funds.



Gift:
Gifts of water entitlements made directly to the IEWF rather than acquisition
with funds.

6.3.

Feasibility – governance
Critical to the implementation of the IEWF is indigenous support and endorsement for
the body that holds the IEWF assets and at what level the body operates (i.e. national,
state, regional, catchment or local).
Whilst the rules governing the IEWF holder may be tailored to an extent to meet
indigenous community requirements the holder options include but are not limited to
the following forms:
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IEWH (Commissioner):
A government appointed commissioner similar to the CEWH. If full funding by
the Commonwealth is provided, this option may be linked to that funding.



Statutory Corporation:
A corporation established by statute with an appointed board. Once again this
is the type of holder often supported where significant Commonwealth funding
is provided.



Corporation:
A private company established under the Corporations Law. Who the
shareholders are and the size of each shareholding and the consequent right to
control the company by the shareholders is critical. Community support would
be required to ensure that the shareholders reflect the wishes of indigenous
people.



Statutory Trust
This is similar to a charitable trust but would require legislation specific to the
vehicle as economic development is not a charitable purpose under current
legislation. The trust would be managed by trustees that may be individuals or
a corporate.



Trust
A standard trust may be used where it is not possible to obtain a statutory
trust. However, a trust rule called the Rule against Perpetuities means that the
trust would eventually vest in defined beneficiaries. If this form of holder of the
IEWF was chosen, it would be critical to define who the beneficiaries or class of
beneficiaries are.



Incorporated Association
This is holder similar to a company but is usually used by clubs or non business
groups. Once again, the shareholding and the right to control the association by
the members is critical.



Co-operative
This is a holder where each member of the co-operative has only one vote. It is
different to a company where a single shareholder may control the company.
The most critical issue here is who is qualified to be a member.

A feasibility assessment for the implementation of the IEWF strategy also requires the
consideration of a range of general governance issues:


Administration (e.g who will administer the IEWF);
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Funds management (critical where government program funds or philanthropic
funds are allocated to the IEWF);



Engagement of consultants (where required);



Accounting;



Tax ( e.g. not for profit status); and



Legals.

Feasibility – capacity building
To ensure that the IEWF actually benefits indigenous Australians, it will be necessary to
identify existing and required capacity to achieve self determined economic
development. Capacity issues to be addressed to ensure maximum economic benefit
for indigenous communities may include:

6.5.



Indigenous awareness of opportunities afforded by the IEWF holding of water
entitlements;



access to land on which to use the allocation;



water market knowledge;



enterprise planning;



required infrastructure to access and use water allocation;



non infrastructure capacity building measures e.g. management;



funding for projects that use the water allocation; and



governance arrangements.

Indigenous consultation and endorsement
Critical to the feasibility of the IEWF is indigenous community consultation and support
for the strategy and its implementation.

6.6.

Lobby
In tandem it is suggested that the IEWF should seek potential economic development
partners whilst lobbying private philanthropic bodies, corporates and state and federal
government agencies to assist with the establishment of the IEWF.

7. RECOMMENDATION
What is the next step?
A decision by indigenous people in relation to whether or not they support a national
strategy towards an IEWF and the choice of a champion to drive the strategy forward.

